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MINUTES OF STATE BUDGET AND CONTROL BOARD MEETING

August 20, 2003             11:00 A. M.
The Budget and Control Board (the Board) met at 11:00 a.m. on Wednesday, August 20, 2003, in the Governor's conference room in the Wade Hampton Office Building, with the following members in attendance:

Governor Mark Sanford, Chairman;

Mr. Grady L. Patterson, Jr., State Treasurer and Vice-Chairman;

Mr. Richard Eckstrom, Comptroller General; 

Senator Hugh K. Leatherman, Sr., Chairman, Senate Finance Committee; and

Representative Robert W. Harrell, Jr., Chairman, Ways and Means Committee.


Also attending were Budget and Control Board Executive Director Frank Fusco, Chief of Staff Stephen C. Osborne, and Division Directors Joseph Rogers and Peggy G. Boykin; General Counsel Edwin E. Evans; Governor’s Chief of Staff Luther F. Carter; Governor’s Deputy Chief of Staff for Administration William E. Gunn; Deputy State Treasurer Sandy Agee; Comptroller General’s Chief of Staff Nathan Kaminski, Jr.; Senate Finance Committee Chief of Staff Robby Dawkins; Ways and Means Committee Chief of Staff Don Hottel; Board Secretary Delbert H. Singleton, Jr., and other Budget and Control Board staff.  

Adoption of Agenda

Upon a motion by Mr. Patterson, seconded by Senator Leatherman, the Board adopted the agenda as proposed.

Budget and Control Board:  Not Exceeding $160,000,000 State Capital Improvement Refunding bonds, Series 2003C (Regular Session Item #1)

The Board was asked to adopt a resolution to provide for the issuance and sale of not exceeding $160,000,000 State Capital Improvement Refunding Bonds, Series 2003C.


Mr. Patterson said that his office is constantly searching bond issues to see if they can be refunded and save the State money.  He said that this bond issue will save the State a projected total savings of $5 million over the life of the bonds.  Mr. Harrell asked how long was the maturity date for the new bonds.  Rick Harmon with the Treasurer’s Office said that the maturity date is six years and that is consistent with the maturity on the old bonds.  He said that they do not extend the terms on refunding.  Mr. Eckstrom asked would it be legally permissible for the State to extend the terms on a bond refunding.  Mr. Harmon said that he did not know the answer to that question and that as a matter of practice he has not seen that done.  He said he did not know if there was an express prohibition from doing so.  Mr. Patterson said that as a matter of practice they do not go beyond the maturity date.  Mr. Eckstrom asked whether the State had the ability to provide debt service relief.  Mr. Patterson said the State had the best debt and interest rates the State has experienced.  Mr. Eckstrom said that he wondered if the State can back load the repayment in order to help achieve the savings.  He said the State will go $6.5 million, roughly, in accelerated maturities over the 1993 issue before the State achieves the savings.  He said that the first annual savings would not occur until 2008 when the projected debt service on the new issue will be $375,000 lower than on the old issue.  Mr. Eckstrom commented that based upon the repayment schedule the State will pay back more over four years.  Mr. Patterson said the purpose of the refunding is to save money and this is the most economical way to do it.  Mr. Eckstrom noted that the prospectus shows higher principal repayments starting immediately.  He said that is true that interest costs will go down but principal repayment requirements will go up.  Mr. Harmon replied that while the principal payment will go up that would be offset and mitigated by substantial interest savings that would more than offset the principal that will be frontloaded.  Mr. Eckstrom said he was just wondering whether there was a way to stretch out the payments to provide some budgetary relief to minimize the amount that has to be appropriated each year for debt service relief.  Mr. Harmon said that idea can be explored but that could possibly increase the State’s interest costs on the bonds over time.  Mr. Eckstrom said there would be a very nominal increase in the State’s interest costs if the bonds are issued at 2¾%.  Mr. Patterson stated that his staff looks at the debt constantly with an idea of improving the State’s position.  He said that his staff looks at the debt almost weekly to see if there are any savings that can be realized by the State in the circumstances of the market and interest rates.  


Mr. Eckstrom further asserted that the question he is asking is whether the annual debt service requirement on the principal requirement in the first three years could be reduced.  Mr. Patterson responded that the annual debt service requirement could not be reduced in the first three years.  Mr. Eckstrom said the debt service requirement on the principal amount for the first three years is $25 million and in the last three years it looks to be half of that amount.  He said he wanted to inquire whether that could be more straight-lined to provide some additional resources.  Mr. Patterson said that he would be glad to take a look at the issue, but that he did not think there is anything better than what is being proposed.  Mr. Harrell asked Mr. Eckstrom whether the payment date could be changed but keep the final payment date when the bonds are paid off would still be the same.  Mr. Eckstorm said that the final payment date would still be the same and that the change of payment dates would be more to straight-line the repayment.  Mr. Harrell said that for the record if the Board ever got into a discussion of extending to take longer term securities he would want to hear from Peggy Boykin with the Retirement System about what that does to the Retirement System and the balance between the stock and bond portfolio before heading down that path.  Mr. Eckstrom commented that what he is talking about is borrowing that the State has done and not investments.


Upon a motion by Senator Leatherman, seconded by Mr. Patterson, the Board adopted a resolution to provide for the issuance and sale of not exceeding $160,000,000 State Capital Improvement Refunding Bonds, Series 2003C.


Information related to this matter has been retained in these files and is identified as Exhibit 1.

Board of Economic Advisors:  FY 2003-04 Discussion (Regular Session Item #2)
The Board received as information a report from the Board of Economic Advisors (BEA) concerning the FY 2003-04 budget.  Bill Gillespie, the State’s chief economist, appeared before the Board and briefed the Board concerning the economic forecast for the State.

Mr. Gillespie advised the Board that the BEA met the prior week and reduced the budget estimate for this year by $107 million.  He reminded the Board that the BEA reduced the budget estimate for last year this past February by $137 million.  He said that to make that estimate the economy would had to have grown by 1.4% and that since February things have not been that good.  He said that the fourth quarter was a bad quarter and that there has been some deterioration of the economy since then.  He stated that the State finished the year $76 million below the estimate that the BEA presented to the Board this past February.  Mr. Gillespie further commented that July revenues were weak and showed no sign of recovery.  He noted that the preliminary figures from the Unemployment Security Commission show that jobs are down 20,000 from June of last year.  He said the BEA chairman, John Rainey, called the BEA in and the BEA decided to take back the 2% growth, or $107 million, it estimated in February.  He said that the State still has to grow the 1.4% or $76 million that the State was short last year in order to make the estimate for this year.  He advised the Board that the BEA has set a date of September 12, 2003, to meet and review the factors for last year to see where the money went.  Mr. Gillespie commented that the State finished last year with almost the same revenue dollars as it did four years ago.  He said that the State’s revenue base has contracted 8% over the last four years.

Senator Leatherman asked Mr. Gillespie to confirm that he heard correctly that the BEA rescinded the 2% growth estimate and that the State’s revenues would have to grow 1.4% to have the same revenues as last year.  Mr. Gillespie stated 1.4% growth would be needed to make the estimate for this year which is a little bit above last year.  Senator Leatherman asked him to explain how the 1.4% growth was above last year’s revenues.  Mr. Gillespie said that in order to get back to last year, nearly $190 million would have to have been cut and the Board did not cut the $76 million for which the State was short.  Senator Leatherman asked whether he was correct in stating that the State’s economy would have to grow 1.4% in order to make up the shortage of $76 million to which Mr. Gillespie responded that is correct.  

Governor Sanford asked Mr. Gillespie if he would say that in some ways the forecast is optimistic although it seemingly sounds pessimistic.  Mr. Gillespie said that he would not agree that the forecast is optimistic and that with inflation at 2% the estimate is still contracting.  He stated that the contracting estimate means that the economy or revenue base is going to contract and that the State is not going to make inflation.

Mr. Eckstrom asked whether Mr. Gillespie is suggesting that revenue estimates are going to come in $76 million above the last year’s revenue.  Mr. Gillespie stated that is where the estimate is right now and that is less than inflation.

Governor Sanford asked what is happening in other states.  Mr. Gillespie commented although he has not yet seen other state’s year-end results, he thinks that most other states are worse off than South Carolina.  

Mr. Harrell commented that it seemed as if the BEA has left the growth estimate alone and re-centered the starting point and lowered it down from what the BEA thought the State would have to what the revenues actually are.  Mr. Gillespie said that while the BEA members might argue among themselves as to what they did, that is the result of what they did.

Mr. Eckstrom said that his understanding was that the BEA had intended to take out the growth factor of 2% that produced the $108 million amount.  He said the State has not gone all the way back to the end of the year that just passed, but went back to the ending estimate that just passed.  He said that to get back to where the State actually ended the year the revenues would have to grow another 1.4%.  Mr. Gillespie said that in order to adjust to the reduced base (the shortfall of $76 million) that was correct.

Governor Sanford said that its seems that when one looks at the macro-economic climate with the recent problem in Iraq that would probably create deflationary pressures at a minimum and cause some spikes in our nation’s economy, the State’s economy would be affected by what is happening in the middle east.  He said that at best there is stagnant growth in the global economy that indicates that the macro picture is pessimistic.  He asked Mr. Gillespie to point to some bright sunny spots in the economy.  Mr. Gillespie stated that he did not think the mood among the BEA members is bright and sunny, but that the mood is pessimistic.  He said that if one compares the 1.4% to what the state has historically done, going below inflation is a pessimistic forecast.  He said that part of the BEA thinks that the State will not achieve the 1.4%, but the BEA wants one more month to review the revenues and that if the revenues are bad the numbers will have to be adjusted down some more.  He advised Governor Sanford that the forecast is not a very optimistic forecast.  Governor Sanford asked Mr. Gillespie what would be his bet that next month Mr. Gillespie would come back with news of further deterioration of the economy.  Mr. Gillespie said that the gross national product, production, and exports are up and that on a national basis the news was telling everyone in July that things are good, but that it never reaches South Carolina.  He said that he would bet that the BEA would leave the estimate alone.  Mr. Patterson said that a lot of rosy pictures are seen on the evening news but the revenues never reach the coffers.  

Senator Leatherman commented that historically the State has lagged the rest of the nation in economic recovery and that is part of what the State is experiencing now.  He said the State is slower than the rest of the nation on the downturn and slower on the upturn than the rest of the nation.  Mr. Eckstrom said the question is whether the State should budget as if the upturn is going to occur or should the State wait until the upturn occurs before the State begins to spend.  


Information related to this matter has been retained in these files and is identified as Exhibit 2.

Comptroller General:  FY 2002-03 Budget Discussion (Regular Session Item #3)

The Board received as information a report from Comptroller General Richard Eckstrom concerning the FY 2002-03 budgetary fund deficit.  Mr. Eckstrom provided a briefing of the potential impact the FY 2002-03 budgetary fund deficit could have on the State’s credit rating as determined by the major bond rating firms.  He stated that the State finished the year with a $22 million shortfall that was added to the preexisting shortfall.

Mr. Eckstrom stated that he has talked to national rating agencies relative to FY 2002-03 budgetary fund deficit.  He said the same information that was provided to the rating agencies was provided to everyone else.  He said that since providing that information he has had extensive conversations with all three rating agencies and has gotten a range of responses on the data.  He stated that he spoke with the Fitch Ratings’ vice-chairman, Claire Coines, who told him that while Fitch has some concern over the fact the State has had back-to-back deficits, Fitch remains impressed that South Carolina is unique among all states in that it has a Budget and Control Board that is willing to make midyear cuts if necessary.  He said that she would not prescribe where she thought the State should go although she did say that Fitch expected the State to take the same timely action it always has.  Mr. Eckstrom indicated that Fitch was also surprised that the $155 million FY 02 deficit had not been taken care of because Fitch was under the impression that this deficit had been resolved this past year.   

Mr. Eckstrom further commented he spoke with the senior analyst at Standard and Poor’s who handles the State’s account and was informed that a significant strength to South Carolina’s rating is the fact that it has a mechanism in place, the Board, for taking action to eliminate problems as they occur.  He said that the senior analyst for Standard and Poor’s said that if the State decided to eliminate the preexisting deficit that was brought in from the prior year over the next couple of years, such a decision would not necessarily be perceived as a weakness on the State’s part.  Mr. Eckstrom continued by saying that the analyst stated that if, on the other hand,  the State decided to amortize a problem like this over the next 10 years, that would most definitely be perceived as a major weakness.

Additionally, Mr. Eckstrom stated that Moodys has been the most active rating agency nationwide in dealing with credit ratings and it has downgraded six states in the last year including two double A states (Standard and Poor’s has downgraded 5 states and Fitch has downgraded 4).  He said that he talked with the analyst from Moodys that deals with downgrades and who is often quoted as a spokesman for Moodys in the national financial press.  He stated that the analyst said Moodys was surprised by the fact that for the second year in a row the State has “red ink” on its balance sheet.  He said the analyst stated that historically the State has gained a great deal of benefit for having a mechanism to address deficit situations.  According to the analyst, if Moodys thought the mechanism for dealing with the deficit was not being utilized, the State could then be placed back in the pack with other triple A states that are more broadly analyzed.  Mr. Eckstrom said the analyst indicated that South Carolina did not want to have that happen because the broad factors that are used for some of the other states that are triple A rated,  but do not have a mechanism like South Carolina for dealing with deficits, is the strength of that particular state’s economy.  Mr. Eckstrom further stated that the Moodys’ analyst said Moodys has recognized over the years that South Carolina’s economy is unique, but that there are tremendous benefits to the mechanism the State has put in place to protect the State’s budget from the vagaries of the State’s economy.  Mr. Eckstrom stated that the analyst was surprised that last year’s deficit had not been dealt with by the State and the legislature since a legislative provision had been enacted to deal with the deficit.  

He continued by saying that the Moodys’ analyst also stated that the committee dealing with the State’s rating is giving the State a very close look.  He commented that the analyst said that one year that ends in a deficit is not a credit event, but two years do capture the attention of the committee that analyzes the State’s credit rating.  The analyst further stated, according to Mr. Eckstrom, if the State did not address the fact that it has had a deficit for two years running, it would be perceived as a blemish on the State’s rating.

In further discussion with the analyst, Mr. Eckstrom indicated that the analyst said a triple A rating is one that conveys that a state has no weakness and no blemishes in its financial management and that premise would be undercut by two back-to-back deficit years in which no attempt is made to remove the red ink on the balance sheet.  He indicated that the analyst said that if the State did nothing it would probably not result in an immediate down grade and that the next step would be to put the State on credit watch or change its credit outlook.  Mr. Eckstrom indicated that the committee from Moodys is thinking of taking action according to the analyst to downgrade the State’s outlook from stable to negative based on where the State is today.  The analyst indicated to Mr. Eckstrom that there is a possibility, which he could not rule out, that the State would be placed on credit watch which would mean that more immediate action is needed on the part of the rating agencies, and is a signal that in the next six months a permanent downgrade in the State’s rating will occur.  He said that an outlook change signifies that in the next one to three years the State will be kept on the list for special monitoring and that the State would have to stay in constant contact with Moodys to keep them informed of steps the State is taking to avoid a downgrade of its rating.  The analyst told Mr. Eckstrom that, even though the State put a plan in place to deal with the deficit, if the plan did not move aggressively enough to address the deficit on the front end, rather than the back end, it would appear to Moodys that the State was backing away from the commitment it has historically made to taking timely action to address financial difficulties as they occur.

Senator Leatherman asked Mr. Eckstrom whether he had a proposal to make.  Mr. Eckstrom responded that the Board was going to discuss the situation and receive legal advice before any proposal was made.  He said that he would like the benefit of hearing the legal advice.

After further discussion, Mr. Eckstrom commented that the State’s triple A credit rating is not something that the State can assume will be maintained based primarily on the fact that the State has had the triple A credit rating in the past.  He said the credit rating is something that is very fluid and that the State’s credit rating is evaluated constantly by the rating agencies.  He said that, with each bond issue, the rating agencies look at the financial situation at that point.  Because the State has had strength in the past does not carry forward to provide strength today.  He said the rating agencies look at how the State responds to adversities.  

Mr. Eckstrom said that Moodys indicated that the other triple A states have been exposed, in the last two years, to the same financial challenges as South Carolina, but South Carolina is the only triple A state that has left red ink on its balance sheets.  Mr. Eckstrom stated that the analyst thought that was cause for concern because the State has separated itself from the pack, but in a negative direction, and that is not the end of the pack the State wants to break away from.  According to Mr. Eckstrom, the analyst said he was left with the distinct impression that the State needs to take action and that the action the State takes is going to be evaluated closely.

Senator Leatherman inquired of Governor Sanford whether there was a need to go into executive session for legal advice.  Governor Sanford said he questions whether to do so given the sensitivity of what the Board is dealing with and of the magnitude of the size cuts that are contemplated.  He said he would rather continue the discussions in open session.  Mr. Patterson said to ask the Board’s attorney for advice.  Mr. Evans said his only caution would be to advice the Board that if it does seek legal advice that it go into executive session to receive that advice and not to in any way inhibit public discussion of the issue.  Governor Sanford asked what is the legal advice that would need to be closed from the public on this issue.  Mr. Evans responded that only if there is a request for legal advice and that legal advice should be privileged to the Board as the client.  Senator Leatherman said that if the discussion begins to center around whether an action of the Board could be open for a lawsuit by a person or persons that should be legal advice that should be received in executive session.  

Mr. Harrell asked Mr. Evans what were the potential consequences for asking for legal advice in a public setting in terms of exposure for the State or Board members.  Mr. Evans said the first answer is that any advice that is given in public would be the privilege of the Board to protect the confidentiality of that advice and would be waived.  He said that the legal advice the Board would receive would become a part of the public domain and could theoretically be used against the Board in legal challenges.  Governor Sanford asked how could someone challenge him based on something that is basically an economic issue.  Mr. Evans advised Governor Sanford that the executive session, if the Board chose to use it, would be solely to receive legal advice upon legal issues and would not be an opportunity for discussion on the policy concerns.  Mr. Harrell asked whether he was talking about legal issues on the Board’s authority to act or not act.  Mr. Evans responded that he was talking about legal issues concerning the authority to act.  

Governor Sanford asked why the issue could not be discussed in open session.  Mr. Evans stated that the Board may discuss the issue in open session, but he would not advise them to receive legal advice in public related to the issue.  Mr. Eckstrom asked Mr. Evans whether he was contemplating giving legal advice that would be so novel that some plaintiff would not have the ability to consider it on their own.  Mr. Evans said that whatever questions the Board has concerning the legal issues he would respond to, but he could not tell how that would really be contemplated.  Mr. Eckstrom said that it seemed to him that if one could characterize that advice as being so novel that it would not occur to a plaintiff’s attorney to consider, then the Board should go into executive session to keep from sacrificing any benefit that might be derived.  Mr. Eckstrom said that if all the Board does is re-hash statutes and constitutional provisions it seems that it would be instructive to have that dialogue in the open.  Mr. Evans said that is the Board’s choice, but he advises the Board to receive legal advice in private.  Mr. Evans stated that he does not know what the advice will be until the questions are asked and the issues are raised.  Governor Sanford said that his concern is, given the gravity of what the Board is discussing concerning hypothetical or real cuts of the magnitude being considered, the discussion should be part of the public debate that leads to a decision to make such cuts.  Mr. Eckstrom concurred and said that it seems that there would be so many direct stakeholders that would be excluded from hearing the real essence of the debate on the issue the Board is facing.  He noted that there are representatives from the State Retirees Association, the South Carolina Education Association, and the South Carolina State Employees Association and said that they have as much of a reason to be at the table hearing how the Board resolves the issue that affects them more directly than anyone else in the State.  He said it would be unfortunate if they are excluded from the Board’s deliberation during executive session.

Senator Leatherman commented that he does not see the Board excluding anyone from deliberations dealing with the policy issues.  He said he is reluctant to ask some of the questions he has that have to be answered before he decides what he is going to do and what the Board is dealing with.  Governor Sanford said that is the point he is making in that if the discussion has that much weight in making what amounts to a $176 million decision it should be part of the larger debate of how the Board reaches its conclusion on the issue.  Mr. Eckstrom said that typically when the Board meets in executive session, everyone understands why.  They also understand the Board can engage in a great deal of discussion during executive session that is essentially distilled; because once the Board comes out and takes action, it amounts to little more than the drop of a mallet saying “the Ayes have it”.  He stated that this is a situation that is so far reaching that public interest would be well served by having the debate publicly.  Mr. Harrell said that the concern he shares along with Senator Leatherman is that when the Board asks legal counsel questions, individual Board members could be put at risk of being called into court to testify based on questions they asked or that the Board’s legal counsel could be called to testify as to why he gave particular legal advice unless the discussion is done in executive session.  He said that he is fine with discussing the issue in a public setting, but the Board members should realize that if they do so they are putting the State at risk for a future lawsuit.  He said that the Board should move forward and begin asking questions.

Mr. Harrell asked Mr. Evans what is the legality of the Board’s ability to deal with the $155 million deficit from two years ago because his understanding of the statute is that the Board can only deal with deficits occurring during the fiscal year.  Mr. Evans said that in his legal opinion it is doubtful that the Board can commit this year’s general fund to pay the FY 2001-02 deficit.  Mr. Harrell said that was his understanding as well.  He said that under Section 6 of the codification act from last year, if the Comptroller General has not technically closed the books the Board could create a mechanism that would make the $22 million shortfall a deficit in this year and puts it in the purview of the Board to deal with the deficit this year.  He said that using Section 6 the Board could borrow the money needed to pay the $22 million so that there is no red ink on the sheets and then have a borrowing note that the Treasurer would bring to the Board that could be made due some time very quickly.  He said the fact that the Board would borrow the money under Section 6 would create a $22 million deficit in the budget and then the Board would have the legal authority to deal with the $22 million deficit.  Mr. Evans confirmed for Mr. Harrell that his analysis of Section 6 is correct.

Henry White, Governor Sanford’s chief legal counsel, asked Mr. Evans whether Section 6 was broad enough to cover the $155 million deficit.  Mr. Evans said he is doubtful that Section 6 authorizes the Board to borrow from the General Fund to pay off the accumulated deficit that existed prior to the most recent budget cycle.  He said that Section 6 on its face authorizes what Mr. Harrell has outlined.  Mr. White further commented that Section 6 talks about the deficit to the budgetary General Fund and does not specify any particular year.  Mr. Evans said that he would not debate the text with Mr. White, but he would debate whether the application of the law continues to gather a deficit that was known prior to the General Assembly appropriating every dollar from this year’s General Fund to other purposes.  

Governor Sanford asked Mr. Evans whether he was saying that Section 6 could or could not cover the $155 million deficit.  Mr. Evans said that his legal advice would be that there would be significant legal risk in doing so.  Governor Sanford further asked Mr. Evans whether he was clear on the application of Section 6.  Mr. Evans responded that that question has not been answered by the South Carolina Supreme Court, but that there is a lot of guidance as to how the Court would approach answering the question.  

Senator Leatherman said that he is not unclear as to the application of Section 6.  He said that when the books were closed by the Comptroller General last year only the General Assembly can now deal with the $155 million deficit.  He said the General Assembly chose not to deal with it and that the Board does not have the authority to deal with a deficit from a prior year.  

Senator Leatherman asked Mr. Eckstrom whether he had closed the books for the year.  Mr. Eckstrom said that in his view he has closed the books for the year.  Senator Leatherman said that if Mr. Eckstrom has closed the books the Board cannot deal with the $22 million deficit and that only the General Assembly can deal with the deficit.  Governor Sanford asked Senator Leatherman to explain why that was so.  Senator Leatherman said that the Board does not have the authority to appropriate money.  Governor Sanford asked what was that authority based upon.  Senator Leatherman said the law is very clear that if there is a shortfall and the books have not been closed then the Board can take an action to cover the shortfall.  Mr. Harrell said that Section 6 says “at the close of the fiscal year” and that the State is beyond the close of the fiscal year.  He said that last year there was some type of correction so that the books were not technically closed until November of last year.  He said that there was a $6 million correction that was made and that was when the books were actually closed last year.  Mr. Eckstrom said that there was an accounting correction that had to be made.  Mr. Harrell continued by saying that if Mr. Eckstrom has closed the books he has allowed a deficit to happen again.  He said what was supposed to happen was at the close of the fiscal year the Board was to borrow the money from somewhere else, set up a repayment schedule, and keep the red ink from happening.  He said that if the Mr. Eckstrom has already closed the books the Board is now after “the close of the fiscal year” and he thought they were not yet at that point because of the way things transpired last year.  He said that is why he thought the Board could deal with the $22 million deficit right now.  He said if the books are closed and they cannot be reopened for any adjustments, and he would agree with Senator Leatherman.  Mr. Harrell stated that based upon the reading of the statute the Board is beyond the close of the year again.

Senator Leatherman said that with regard to the statute the intent of the General Assembly was to do exactly what Mr. Harrell said in that only the General Assembly can deal with a deficit after the books have been closed.  He said that is based on Section 6 of the codification Act.  Governor Sanford said the greater question is where is there authority in the constitution for the General Assembly to run a deficit.  Mr. Evans replied that the constitution does not speak directly to a prohibition with regard to an accumulated fund deficit in the budgetary General Fund.  He stated that the constitution does proscribe that the General Assembly shall create a process that annual expenses are matched by annual revenues.  Governor Sanford said that would mean a balanced budget to which Mr. Evans responded that was correct.  He pointed out that the State could not have a balanced budget and produce a deficit and that there was no legal authority to run a $155 million deficit based on the constitution.  Mr. Evans said the constitution does not speak to that circumstance.  Governor Sanford commented that the constitution does speak to what would create revenue-equaling expenses.  Mr. Evans said that the constitution directs that General Assembly to create a process to ensure the creation of revenue equaling expenses.  Governor Sanford said it sounds legalistic to say the issue cannot be addressed because it is not in the code and the very thing the Board is dealing with is not in the code either.

Governor Sanford said that this issue has to be approached from a common sense level as a farmer would in dealing with an accumulated deficit.  He said that the Board has a fiduciary responsibility to deal with the deficit sooner rather than later.  Mr. Harrell said using Governor Sanford’s analogy he would equate the Board as the management that works for the farmer making a decision to address the deficit without the farmer’s permission.  He said that the problem is that there are laws that direct how things are done and the Board has to follow the structure of the code that tells it how to do things.  He said that if the Board is the farmer then it fixes the problem, but in this case the Board is the management and the farmer is the four million people in the State.  He said the Board has to have the authority to fix the problem and that authority is the Code of Laws of the State of South Carolina and the constitution.  He said the Board has to operate within that authority.  Governor Sanford asked Mr. Harrell where is the authority to run a deficit.  Mr. Harrell said that Section 6 lays out how the Board is to deal with a deficit if it occurs.  He said that in the absence of addressing a deficit under Section 6, Code Section 11-9-10 is clear that money cannot be transferred from one place to another unless it is done so in the appropriations act.  He said that is why Senator Leatherman is saying the General Assembly has to deal with the deficit if the Board does not have the authority.  Mr. Harrell further commented that he thought the Board had the authority to deal with the $22 million because of where they were in the process, if Mr. Eckstrom only has to adjust the books later and then one could say the Board has the authority to address problem.  He said that with regard to the $155 million deficit he felt that the Board should have been very loud and vocal and direct that the General Assembly should take some sort of action.  He said the Board could outline what action should be taken and the Board could unanimously vote that the action should be taken.  

Governor Sanford said that the General Assembly would ignore the Board’s request that action be taken.  Both Mr. Harrell and Senator Leatherman said they did not think the General Assembly would ignore the Board’s request.  Governor Sanford asked why would the General Assembly do anything differently in an election year than they did this year.  Mr. Harrell said that the $155 million deficit occurred in the election year and the General Assembly and the Board could have dealt with it from January to June of this year.  He said the Board and the General Assembly did not address it nor did the Governor’s Office provide advice on dealing with the $155 million deficit.  He said that conversations were had about creating a mechanism to deal with it, but no one dealt with the deficit during the first six months of the current calendar year.  He said that now the Board is in the situation that if it does as Governor Sanford suggests and take action, the Board could be sued by the school districts and the State could lose its triple A credit rating.  He said that this is a nation of laws and the Board has to follow the Code and the constitution and do things within that structure.  He said that the Board could be the farmer’s manager and do it for him anyway because it is the right thing to do.  He cautioned that the farmer could come along and say no the Board has to follow the law.

Senator Leatherman said that he thinks the General Assembly did take an action on the deficit.  He said that by not taking an action the General Assembly chose to leave it in place.  Mr. Harrell pointed out that the General Assembly also set aside $49 million in recurring dollars from the General Fund that will be there until the General Assembly takes it out of recurring dollars.  He suggested that legislation should be passed that would not allow the money to be touched until all of this is resolved.  Mr. Harrell commented that he, Senator Leatherman, and Mr. Patterson, have sat in Board meetings the last several years and have made some hard decisions and some deep cuts.  He said it is not that he is not willing to cut to bring the budget back in balance because his record and those of Senator Leatherman and Mr. Patterson show that they are willing to do that if it is necessary to protect the State’s fiscal integrity.  He said the Board must do so within the law and the constitution.  

Governor Sanford commented that Mr. Harrell voted the opposite way last year when the issue came up.  Mr. Harrell said there was no vote on the issue last year and the discussion was about trying to get then Governor Hodges to follow Section 6 so that the Board could create a mechanism to deal with the deficit.  He said that both he and Senator Leatherman insisted that that be done.  Mr. Harrell and Senator Leatherman said that there was no vote on the $155 million deficit.  Governor Sanford said that in principal Mr. Harrell was for dealing with it.  Mr. Harrell said that in principal he wanted the Board to act under Section 6 of the law and that his position is exactly consistent with what it was last year.  He said that he wants the Board to follow Section 6 to the letter which would allow the Board to deal with the $22 million deficit and that last year he wanted the Board to follow Section 6 to the letter which would have allowed the Board to deal with the $155 million.  Governor Sanford said that this seems to be a Catch 22 situation because when Mr. Eckstrom closes the books at the precise time the General Assembly has adjourned there is no way to get ahead of yourself in the process and the Board could find itself in the process five years from now.  Mr. Harrell said that he does not think that is the case because if Mr. Eckstrom’s position is that he has the ability to correct the books later in the year, which happened in November of last year, then the $22 million deficit is still before the Board and the Board has the ability to deal with it using Section 6.  He said he does not agree that there is no mechanism to address the deficit and that Section 6 is the mechanism to do so.

Mr. Eckstrom pointed out that the correction was made on April 13 of this year to which Mr. Harrell responded that he thought the correction was made in November of last year by Mr. Eckstrom’s predecessor.  Mr. Eckstrom commented that the term “closing of the books” is being used in the common parlance, when perhaps there is a different legal definition for “closing the books.”  He said when the Comptroller General provides financial information at the end of a fiscal year, it implies that the books are closed, but that does not mean one cannot go back and adjust numbers.  He said to legally interpret the term from a narrow accounting perspective is probably not appropriate.  He said the State has the ability to adjust the numbers up until they have been certified by the auditors (usually in December).  Although the books have to be closed before the auditors can start their work, that does not mean the numbers cannot be adjusted.  

Mr. Harrell replied that some one needs to define what is meant by the term “close the books” because he assumed that meant “we are through with this year and it is behind us.”  Mr. Eckstrom said if Section 6 of Act 356 is construed to mean that its provisions can’t be used after the Comptroller General has announced the deficit number, which can be determined only after “the books are closed,” then that is a Catch 22.  He said that construing the statute in that fashion would automatically preclude the Board from ever dealing with the deficit, which would defeat the entire purpose of Section 6.     

Mr. Harrell said he would have thought that before there is an announcement that the books are closed, the Comptroller General could say the books are going to be closed and what the results will be so that the Board could take action before that occurs which would alter the action that the Comptroller General was planning to do.  He said that he knows that is what was contemplated by Section 6 and that the General Assembly wanted to give the Board the ability to be able to make sure the books are balanced before they are closed.  Mr. Harrell continued by saying that if he is right in his thinking, the General Assembly has created a mechanism to keep a deficit from happening and it gave the Board huge latitude in how to deal with a deficit.  He said that the Board could do a payback schedule like he suggested that could be paid back immediately.  He also stated that while he would not recommend it, the Board could amortize the deficit over 50 years if it wanted to.  Mr. Eckstrom said that the statute would require repayment of the loan by June 30 of the following fiscal year and Mr. Harrell concurred.  

Mr. Eckstrom further asked why is the position being taken that Section 6 had no effect last year.  Mr. Harrell said that it did have affect last year, but that Mr. Eckstrom’s predecessor did not follow Section 6 last year, closed the books, and did not come to the Board for it to take action.  Mr. Eckstrom said that his predecessor did come.  Senator Leatherman said that he begged to differ with Mr. Eckstrom’s comment because he wrote the Comptroller General at that time and asked him to present a repayment schedule to the Board for its consideration and that never came to the Board.  Mr. Eckstrom said that the Comptroller General at that time recognized that an informal borrowing occurred, although he may have stated it in a less than artful manner, but the borrowing did occur, which is what the statute authorizes.  Mr. Harrell said the statute authorizes the Board to borrow, not Mr. Eckstrom or the prior Comptroller General.  Mr. Eckstrom asked whether the Board at that time approved the borrowing by its acquiescence.  Both Mr. Harrell and Senator Leatherman said it did not and Senator Leatherman said that he asked for a repayment schedule that was not sent.  Mr. Eckstrom asked whether that relieved the State from the obligation to repay the loan.  Mr. Harrell said that it did not.  Senator Leatherman added that only the General Assembly can make the decision as to when and how the loan will be repaid once the State is at the point that it is with regard to the $155 million.  

After further discussion about the application of Section 6, Mr. Eckstrom asked whether borrowing actually occurred.  Mr. Harrell said that in his opinion the State ended the year with a $155 million deficit.  He said that in his opinion the checking account daily balance is $155 million lower than it was before.  Mr. Eckstrom commented that the vendors were paid.  Mr. Harrell said that they were paid out of the average daily balance in the account by lowering the amount of the daily balance, not by making sure revenues matched expenditures, but by allowing the float in the checking account to drop.  Mr. Eckstrom said that it could be suggested that the float is a borrowing.  Governor Sanford commented if one looks at the float as a borrowing then it could be repaid.  

Mr. Eckstrom continued by commenting that Section 6 raises the question of when the borrowing will be repaid, and that Section 6 also makes clear that the outer limit is June 30 of the following fiscal year.  Mr. Harrell said that would mean that the $155 million should have been repaid by June 30 of this past fiscal year.  Mr. Eckstrom asked when did the borrowing occur, to which Mr. Harrell responded that hairs are being split.  Mr. Eckstrom replied that he had a lawyer tell him that the borrowing occurred in FY 2002-03, and that Section 6 mandates that the borrowing would have to be repaid before June 30, 2004.  Mr. Harrell said he would prefer to have some legal advice on the issue.  

Governor Sanford asked Mr. White his legal position on this issue to which Mr. White responded that he would like to hear what Mr. Evans had to say on the matter.  Mr. Evans replied that the General Assembly has gone through a budget process and has appropriated and specified the way each dollar should be expended.  He said that he has reviewed the budgetary General Fund appropriation bill for every dollar and he has seen nothing that authorizes money to be expended for the FY 2001-02 year-end operating deficit.  Governor Sanford said that by its nature it has to be a borrowing rather than a float which would mean the Board would be authorized to pay back by June 30.  Senator Leatherman responded that would not be the case under the intent of Section 6 and that the intent of the General Assembly was to allow the Board to take action on a shortfall prior to the close of the books.  He said that after the close of the books it would be up to the General Assembly to appropriate money to repay the deficit.  Senator Leatherman also commented that in a court of law the intent of the General Assembly weighs heavily and that if he got on the witness stand the only thing he could say was that it was the intent of the General Assembly to allow the Comptroller General with the approval of the Board to borrow the money to close the books.  He stated that if the books are closed without the action being taken for repayment, then the General Assembly did not delegate the authority to the Board to take action.  

Governor Sanford asked what happens if the State ends up in a constitutionally prohibited territory of a deficit and it comes to light that the Comptroller General has closed out the books in light of a statute to deal with the situation.  Mr. Harrell said that the General Assembly took action the year of the $155 million deficit to put a mechanism in place to make sure that the constitution of the State was adhered to.  He said that the mechanism was Section 6 and what the General Assembly contemplated was that immediately before the Comptroller General closed the books he would come to the Board and inform the Board that there was a shortfall of $155 million last year.  He said that when the Comptroller General makes that statement the Board would have the authority to borrow the money, put it into the General Fund or wherever is appropriate to make sure the deficit did not carry forward, and set up a repayment schedule to repay the money.  

Governor Sanford asked what can be done now since that did not happen.  Mr. Harrell said that there are no other statutes that grant the Board authority to act other than Section 6 and it needed to be followed in order for the Board to act.  He said that in the absence of the statute one has to figure out what entity in State government has the authority to deal with the deficit and that the Board does not have that authority in law.  Governor Sanford commented that the Board’s legal counsel said he was not certain as to whether there was legal authority.  Mr. Evans stated that there is uncertainty about the application of Section 6 of the codification bill to the current year-end operating deficit of $22 million.  He said that it is very doubtful that Section 6 remains valid and good law with regard to how the Board can approach the accumulated deficit from the prior fiscal year.  Governor Sanford asked whether doubtful means uncertain.  Mr. Evans replied doubtful means uncertain but that the General Assembly has appropriated every dollar of this year’s General Fund and he does not think the purpose can be changed.  Mr. Harrell asked Mr. Evans in what direction was he leaning although he was doubtful.  Mr. Evans said it is his opinion that it is unlikely that the Board has the authority to use any of the 2003-04 General Fund dollars to cover the prior year accumulated deficit.  Mr. Evans said further that he has not seen a Supreme Court opinion directly on point, but that there are plenty of Supreme Court decisions that make it clear that appropriation authority belongs to the General Assembly and not the executive branch of government.  Mr. Harrell commented that the Board could take the action anyway and if the Board is sued it is very likely that the action would be ruled unconstitutional.  He said he agrees with Governor Sanford that counsel is not saying absolutely and that is because counsel does not have a case on point.  He said that what Mr. Evans is telling the Board is that the Board is very likely to be judged that it acted without the authority to act.  Mr. Evans asked Mr. White what were his comments on this issue.  Mr. White responded, that if challenged, any action under Section 6 that went back to the prior fiscal year would be very difficult to defend.

Mr. Patterson pointed out that the Board has always been very careful to be mindful that the Board has no authority to appropriate money.  He said that is a legislative prerogative and the Board has always followed that concept.  Governor Sanford said that this is a no man’s land in which the legislature does something that by the constitution it is not granted the authority to do.  Senator Leatherman stated that the Board needs to take whatever action on the issue that it needs to and if that question gets to the Supreme Court it will answer whether the Board did right or did wrong.  Mr. Harrell said that the risk of doing that contrary to legal advice that was given, could mean that the triple A credit rating is probably in serious jeopardy at that point.


Thereafter, Mr. Patterson made a motion to (1) sequester the 2% Capital Reserve Fund ($98,599,197) to cover revenue shortfalls, pursuant to S. C. Code Section 11-11-325; (2) enter into an Inter-Agency Loan Agreement pursuant to Section 6 of Act 356 for the Fiscal Year 2002-2003 deficit of $22,023,414 to be paid in full by December 1, 2003, if the Comptroller General has not closed the books; and (3) approve an across-the-board sequestration of General Fund Appropriations of all State Agencies, except where prohibited by Proviso, of 1% pursuant to Proviso 63.18, Fiscal Year 2003-2004 General Appropriation Act.  Mr. Patterson commented that he understood that nothing could be done legally beyond that.  Governor Sanford said that he thinks the motion does that based on what legal counsel has said.  Mr. Harrell said it depends on the Comptroller General’s definition of whether he has actually closed the books on the $22 million.  Senator Leatherman concurred with Mr. Patterson’s motion but amended it to state that with regard to the $22 million deficit if the Comptroller General has not yet closed the books.  He said if the Comptroller General has closed the books the $22 million is in the same situation as the $155 million.  Mr. Eckstrom said he would plead for common sense on that point.  Senator Leatherman also asked to amend the motion to sequester 1% of the General Fund Appropriations instead of reducing it by 1%.  Governor Sanford said he would object because it seems to him that the Board is still dealing with an overhang of somewhere between $155 million and $176 million and the idea of sequestering versus cutting does not make common sense.  Mr. Patterson stated that he accepted Senator Leatherman’s amendment to his motion and called for the vote on the motion as amended.  Senator Leatherman said he seconded Mr. Patterson’s motion as amended.


[Secretary’s Note:  The following, in accord with the discussion above, reflects the original motion as made by Mr. Patterson and seconded and amended by Senator Leatherman with Mr. Patterson’s second of Senator Leatherman’s amendment to Mr. Patterson’s motion.]


Upon a motion by Mr. Patterson, seconded and amended by Senator Leatherman, the Board, pursuant to S.C. Code Ann. Section 11-11-325, approved the sequestering of $98,599,197 of the Capital Reserve Fund to cover revenue shortfall for FY 2003-04; approved the sequestering of 1% of general fund appropriations of all agencies totaling $43,204,975 except where prohibited by proviso; and approved an interagency loan agreement pursuant to Section 6 of Act 356 for the FY 2002-03 deficit of $22,023,414 to be paid in full by December 1, 2003.  Mr. Patterson, Senator Leatherman, and Mr. Harrell voted for the motion.  Governor Sanford and Mr. Eckstrom voted against the motion.


In further discussion after the motion passed Mr. Harrell asked Governor Sanford what action would he like for the Board to have taken on the $155 million.  Governor Sanford said given the budget numbers that has the State looking at a $350 million deficit to offer people hope with the notion of sequestering rather than cutting is unfair to a lot of agencies.  Governor Sanford said dealing with the $155 million deficit is key.  Mr. Harrell asked whether Governor Sanford was viewing sequestering 1% versus cutting 1% is not the same as taking it away from the agencies.  Governor Sanford said that sequestering suggests that there is hope that the money will be there later in the year.  Mr. Harrell said that sequestering money tells the agencies that they cannot spend the 1% because it is anticipated that the money will be taken away, but if it does not happen then the Board has the authority to give back to the agencies that portion of the 1% that is not needed for a cut.  He said the agencies are told very clearly up front that they cannot spend the 1%.  Mr. Harrell explained that if Board sequesters rather than make cuts it has the authority to give back that which was not needed for the cut otherwise if the Board makes a 1% cut it does not have the authority to give it back.  He said having the ability to allow agencies to keep what is not needed for a cut is worth sequestering funds as opposed to cutting funds.  He said that the school districts and prisons need that portion of the funds that would not be used to sustain a budget cut.  He said that sequestering takes the money off the table and gives the Board the opportunity to give it back if it is decided that there was no need for the entire cut.  Governor Sanford said that is why he thinks it is purely academic given what he is hearing from different sectors of the economy.  He said what has gotten the State into this problem is optimistic thinking.  Mr. Harrell said that from the agency perspective when the money is sequestered it is gone and only the Board has the option to return any unneeded portion of the amount sequestered.  


He further asked Governor Sanford how would he want the $155 million dealt with to which Governor Sanford said there is no way to deal with it now.  Mr. Patterson commented that the decision should be left up to the General Assembly.  Governor Sanford said that this is totally an academic discussion because it is not likely in an election year that the General Assembly would cut an additional $155 million on top of $350 million that the State will begin “in the hole” with next year.  Mr. Harrell said the Board ought to take a position on what it thinks should happen and should make a recommendation on how to deal with the $155 million so that Mr. Patterson and Mr. Eckstrom can tell the credit rating agencies that the Board sequestered 1% across the board and that the Board provided leadership on how to deal with the other $155 million dollars.


Mr. Eckstrom asked Mr. Harrell what he meant by providing leadership.  Mr. Harrell said that what the Board should do is say what it thinks ought to happen.  Mr. Eckstrom asked whether that was the position of the Board last year.  Mr. Harrell said it was not said in November prior to the election nor was it said after the election.  He said the Board has never taken a position with regard to the $155 million deficit and he is saying that the Board should do so and be very clear on how the $155 million should be dealt with.  Governor Sanford reminded Mr. Harrell of an August 21, 2002, article that appeared in the State newspaper that quoted Mr. Harrell addressing the budget shortfall.  Senator Leatherman said the General Assembly dealt with that by taking no action.  Governor Sanford commented that was precisely his point.  Senator Leatherman said that it is up to the General Assembly to deal with the deficit.  Mr. Harrell said that there were two things going on at the end of the fiscal year.  He said that one was the $155 million dollar deficit and the other was that the Board knew that revenue was coming in more slowly.  He said his statement was that the State was already behind by $155 million and what he was trying to do was to force action by the Board to make an across the board cut in September or October of last year, but that there was strong opposition to that because of November election and Governor Hodges did not want to do that.  


Mr. Harrell said there is no doubt that he and Senator Leatherman and the General Assembly will have to fix the issue through the General Assembly.  He said the Board members, as the financial officers, should talk about what the plan is.  Governor Sanford said that his point is that Mr. Harrell’s efforts to have the issue addressed was disregarded in what was a non-election year, it is doubtful that anything will be done next year.  Mr. Harrell replied that he wanted to make it clear that if he thought the Board had the legal authority to make the cut he would vote with Governor Sanford in a heartbeat because he agrees that there is a shortfall of $155 million that has to be dealt with.  He said that the fall back is to have the General Assembly do something, but it would help in getting the legislature to do something if the Board is very clear on how the $155 million should be dealt with.  Governor Sanford said that if that is the only route available to the Board then the Board will go along with that route.  Governor Sanford suggested that the members think about a plan over the next month and at the next meeting come up with some ideas of a plan that might work and formalize that plan.


Mr. Eckstrom pointed out that Mr. Harrell and Senator Leatherman said that they were in the minority last year and asked what was the rationale of the majority in not following Section 6 last year.  Mr. Patterson said he did not recall.  Mr. Harrell said that Governor Hodges did not want to follow it and that he did not want the Board to face it during an election year.  Mr. Patterson said the main reason they did not want to deal with the $155 million is that they wanted more information than one month on the revenue outlook.  Mr. Eckstrom said that the deficit had occurred six months earlier to which Mr. Patterson responded that is the reason it was not done.

Adjournment

The meeting was adjourned at 12:30 p.m.


[Secretary's Note:  In compliance with Code Section 30-4-80, public notice of and the agenda for this meeting were posted on bulletin boards in the office of the Governor's Press Secretary and in the Press Room, near the Board Secretary's office in the Wade Hampton Building, and in the lobby of the Wade Hampton Office Building at 9:45 a.m. on Tuesday, August 19, 2003.]

